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BRIEF FOR APPELLEE 


COUNTER STATEMENT OF THE CASE 


Appellant-Plaintiff-Mr. Ackerman concedes no error in 
the trial of the case, but relies entirely upon claimed error 
by the trial court in refusing to grant a new trial on the 
grounds of newly discovered evidence and perjury and 
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fraud on the part of the defendant and a witness, James 
Clark. It is vital that this Court be apprised of the 
evidence at the trial. 


Plaintiff filed his Complaint on September 22, 1969 and 
alleged that on July 8, 1969 ‘‘the defendant, or his em- 
ployee, did negligently repair’’ plaintiff’s automobile 
(R. 1). Mr. Ackerman testified that on July 8, 1969 he 
experienced difficulty with the brakes on his 1964 Dodge 
automobile and could only stop by pumping the brake 
pedal (Tr. 19). He went to a service station owned by 
Mr. Rose, the defendant, and inquired about repairs, but 
was told the mechanic would be back in an hour or an hour 
and a half (Tr. 20). He asked Mr. Rose to take care of 
the brakes and repair them and do whatever was neces- 
sary. Mr. Rose told him the only thing necessary was to 
install a master cylinder and Mr. Ackerman agreed to 
have it done (Tr. 21). Mr. Rose called several supply 
houses about the parts in the presence of plaintiff while 
in the office (Tr. 34). Mr. Ackerman did not watch the 


repairs being done and does not know Mr. Clark. He 
never talked with anyone other than Mr. Rose (Tr. 35). 
On July 12, 1969 his brakes failed while he was driving 
the car and he hit a curb (Tr. 23, 24). 


It was stipulated that plaintiff’s expert, Richard 
Hammond, if called to testify, would testify that he ex- 
amined the car shortly after the accident and the two 
rear wheel brake cylinders had failed and brake fluid 
had leaked out. The wheel cylinders were old and when 
a new master cylinder is installed it is likely that the 
pressure exerted by the master cylinder will cause the 
wheel cylinders to blow off and that when a new master 
eylinder is installed, new wheel cylinders should be in- 
stalled or the customer should be informed and advised 
to have the wheel cylinders replaced (Tr. 9). 


Mr. James Clark was subpoenaed and testified for the 
defendant. In July 1969 he worked for defendant, but 
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did not work for him at the time of the trial (Tr. 67). He 
started as a young apprentice at Ford Motor Company 
and attended engineering school for four years in Dear- 
born, Michigan. After completion of school he was in 
business for himself and later served as a pilot in the 
U.S. Air Foree. After leaving the service, he performed 
various mechanical work relating to braking systems 
(Tr. 68). He had about 20 years experience in mechani- 
cal work and remembered working on plaintiff’s car 
because it had no brakes other than hand brake when 
plaintiff brought it into the garage (Tr. 69). He examined 
the automobile and told Mr. Ackerman that all four wheel 
cylinders and the master cylinder were leaking and should 
be replaced (Tr. 70). He told plaintiff that when you put 
on a master cylinder it is compulsory to put on all four 
wheel cylinders, but plaintiff would not authorize replacing 
the wheel cylinders because it cost too much money. He 
actually started to replace the wheel cylinders and installed 
one of them, but removed it because Mr. Ackerman refused 


to allow the wheel cylinders to be replaced. He replaced 
the old cylinder and told Mr. Ackerman, ‘‘If you try this 
stunt, the master cylinder is going to blow out all the 
wheel cylinders.”? Mr. Ackerman replied, ‘‘I’ll take the 
chanee.’? (Tr. 71). 


Mr. Clark then dismanteled a master cylinder, wheel 
eylinders and adaptors or plugs, introduced into evidence 
as Defendant’s Exhibits 1, 2 and 3, and explained their 
functions and manner of operation to the Court and J. ury 
(Tr. 71-77). He was cross-examined about his conversa- 
tions with plaintiff, but not about whether or not he had 
actually not talked with the plaintiff (Tr. 77-80). 


Mr. Rose testified that he was a mechanic and ran the 
service station, which he leased from Sunoco (Tr. 80). 
Plaintiff came into the station on J uly 8, 1969 with a brake 
problem. Mr. Clark checked the car and quoted a price 
on the labor (Tr. 83). He called a supplier and ordered 
the master cylinder, but when Mr. Ackerman found out 
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how much it would cost, he objected. This cylinder was 
actually delivered, but not used. Mr. Rose called another 
supplier to get a cheaper price (Tr. 85). This was still 
too high, so he called three other suppliers before Mr. 
Ackerman would accept the price. Mr. Rose personally 
went to pick up the new part. About three hours were 
consumed in the negotiations and plaintiff’s car was on 
the lift during the entire time. Mr. Rose tried to sell Mr. 
Ackerman new wheel cylinders because it was necessary 
and wise to replace them when you replace the master 
cylinder, but Mr. Ackerman refused to replace the wheel 
cylinders because it was ‘‘Too much money.”? (Tr. 86, 87). 
One wheel cylinder had actually been put on the car, but 
it was removed and Mr. Ackerman was not charged for it 
(Tr. 88). After the accident he talked with Mr. Ackerman 
and told him the two rear wheel cylinders had blown as 
he had predicted and suggested that he now be authorized 
to replace all four wheel cylinders. Mr. Ackerman would 
only authorize him to replace the two rear wheel cylinders 
that had actually blown (Tr. 90, 91). 


On cross-examination he testified that Mr. Clark was no 
longer employed by him and that he was present during 
part of the time Mr. Ackerman talked with Mr. Clark 
(Tr. 94). He went to pick up the new part while Mr. 
Clark was doing some of the work on the car, which Mr. 
Clark said was putting on and taking off one wheel 
cylinder (Tr. 97, 98). 

The cost of four wheel cylinders would have been $46.71 
for parts and labor had the work been done (Tr. 98). The 


actual bill for the installation of the new master cylinder, 
including parts and labor, was $21.00 (Tr. 88). 


Plaintiff was recalled to the stand for rebuttal and was 
asked only one question, whether or not he had told Mr. 
Clark or Mr. Rose or anyone to remove a wheel cylinder 
after being informed it had been installed. He replied 
in the negative (Tr. 99). 


5 


During the closing argument, plaintiff’s counsel men- 
tioned Mr. Clark by name five times, but never argued that 
Mr. Clark was not present at the station on July 8, 1959, 
or that he did not work on plaintiff’s automobile (Tr. 
100-104). 


SUMMARY OF ARGUMENT 


1. Plaintiff claimed that the defendant, or his. employee, 
worked on the automobile. Discovery by plaintiff’s attor- 
ney produced the name and address of the employee, a 
disclosure of the work done by him and his conversations 
with the plaintiff. His deposition was not taken even 
though he was listed as a witness to be called by the 
defendant. The mechanic testified at the trial and a year 
later plaintiff claimed he committed perjury. The Affi- 
davits do not show fraud or perjury and plaintiff’s so- 
called newly-discovered evidence could have been ascer- 
tained before trial if he and his attorney had exercised 
a modicum of diligence. 


2. A Motion under Rule 60 (b) is addressed to the 
discretion of the trial judge, who carefully reviewed the 
trial transcript and the Affidavits and correctly ruled that 
the so-called newly-discovered evidence could and should 
have been discovered earher, failed to demonstrate fraud 
and would be useful only for impeachment. The trial 
judge found no merit in the Motion and found no basis 
for a new trial. This Court should affirm his diseretion 
on the facts and on the law. 


ARGUMENT 
I 
The Facts of This Case Support the Trial Court's Discretion, 
in Denying the Motion for Relief 


Plaintiff had adequate advance notice that Mr. James 
Clark was the mechanic who actually did the repair work 
on his automobile. On March 18, 1970 defendant filed 
Answers to Interrogatories to plaintiff’s attorney, which 
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disclosed the work done by Mr. Clark and the conversa- 
tions the defendant and Mr. Clark had with plaintiff 
(R-11). Mr. Clark’s name and address were listed in the 
Pre-Trial Proceedings as a witness to be called by defend- 
ant (R-12). On May 25, 1970 (the first day of trial) 
Mr. Clark was identified by name and address to the 
Jury Panel as a witness to be called by the defendant 
(Tr. 6). On the following morning, May 26, 1970 (Tr. 9), 
defendant’s attorney told the Jury in his opening state- 
ment that Mr. Clark did the work and would be called as 
a witness (Tr. 14-17). The case did not end until May 28, 
1970 when the case went to the jury and verdict was ren- 
dered (R-14). 


At all times the plaintiff has contended that the work 
was done either by the defendant or by his employee. 
This was first alleged in the Complaint (R-1). Plain- 
tiff’s deposition was taken on January 30, 1970, a review 
of which shows that plaintiff then testified as follows: 


‘<Q. Now, who did you talk to when you took your 
car there? 

A. The man said he was the owner. 

Q. Can you describe him? 

A. He’s a tall—I think a little light complected, 
colored. That’s my impression. I have only seen 
him once.’’ f % : Page 25 

*¢Q. Did he put it up on a lift that took the car up 
in the air? 

A. Yes, sir. 

@ Did you see the mechanic who worked on the 
car 

A. I seen a couple of men there but I didn’t pay any 
attention. I mean I wouldn’t know anything about it 
anyway.”’ Page 26 


* * * 


‘*Q. Now, the cylinder was removed, is that correct, 

the old cylinder? 
Timagine so. I wasn’t watching what they were 
doing. I don’t know. I just assumed that it was.” 
Page 27 
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The Transcript of Proceedings at trial discloses plaintiff 
testified as follows on page 35: 


“Q. Your car was put up on a lift wasn’t it? 

A. I don’t know; I don’t remember if it was or 
wasn’t. I wasn’t watching the car. 

Q. Did you stand and watch Mr. Clark the mechanic 
when he was working on it? 

A. I did not.”? 


Now by a feat of legal legerdemain, Mr. Ackerman pre- 
sents the following syllogism: 


A. I didn’t see the mechanic or see the work being 
done on my car; 


B. Mr. Clark didn’t work but 30 hours the week my 
car was repaired; 


THEREFORE: 
C. Mr. Clark didn’t do the work. 


This is the ultimate in fallacious reasoning, but is the 
deductive rationalization upon which fraud and perjury 
are alleged against a business man and his former 
employee. 


Mr. Ackerman’s trial attorney hired a detective to 
investigate the facts shortly after the accident occurred 
and listed him as a proposed witness. His name and 
address are Mr. Joseph Gentile, 1310 South Oakland Street, 
Arlington, Virginia. (See list of plaintiff’s witnesses con- 
tained in letter to Clerk, Civil Division, U. S. District 
Court, dated April 21, 1970, R-13). Mr. Gentile, who 
investigated for plaintiff, was not called as a witness to 
refute Mr. Clark’s testimony (App. 8A). 


It should be mentioned tangentially that even though 
appellant claims he was too ill to uncover the so-called 
newly-discovery evidence until a year after the trial, he 
was not too ill to personally file Notice of Appeal in the 
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trial court and personally docket the Appeal in this 
Court. 


Plaintiff filed his pro-se Notice of Appeal on June 24, 
1970 and the files of this Court in Appeal No. 24,502 show 
that he spent the next nine months trying to get an attorney 
to handle the appeal. 


The copy of the Civil Docket contained in the Record of 
Appeal + 24,502 shows that Mr. Ackerman was in the 
Clerk’s office on June 24, 1970 to personally file the Notice 
of Appeal, on July 21, 1970 to personally pay an addi- 
tional $5.00 and on August 3, 1970 to personally pay an 
additional 95¢. Appellee’s attorney has personally checked 
the records of this Court, which disclose that on August 
3, 1970 Mr. Ackerman personally paid the Docket Fee for 
the Appeal and received a personal receipt therefor. 


On June 9, 1971 he filed his Motion for Relief Under 
Rule 60 (b) (R-18), which was denied by the trial judge by 
Memorandum and Order, from which another appeal was 
taken. Appellee adopts the Memorandum and Order of 
Judge Youngdahl in toto (App. 1A-5A). 


I 


A Motion for Relief Under Rule 60 (b) Is Addressed to the 
Discretion of the Trial Judge, Who Did Not Abuse His 
Discretion in This Case 

More than a year after the verdict was rendered Appel- 
lant aceused the defendant and Mr. James Clark of per- 
jury and fraud upon the Court (App. 18A), based entirely 
upon an Affidavit of a private investigator employed by 
his new attorneys on April 30, 1971 (App. 13A, 144). An 
analysis of the Affidavit discloses the impotence of the 
facts to support the grave allegations of fraud and 
perjury. 

The investigator stated the records at the District of 

Columbia Unemployment Compensation Board showed 

Mr. Clark was employed by defendant during the third 
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quarter of 1969 (July 1-September 30, 1969). (App. 
13A). This confirms the testimony of defendant and 
Mr. Clark that Mr. Clark worked on J uly 8, 1969. 


The investigator stated that the payroll records of 
defendant were kept by D. O. Bookkeepers and they show 
that Mr. Clark worked 30 hours during the week ending 
July 10, 1969. This does not show what days he worked 
and does not prove he did not work on J: uly 8, 1969. 


The investigator reported he talked to the man who 
sold the station to defendant and was told the seller was 
present at the station on July 8, 1969. While the seller 
concludes Mr. Clark was not a competent mechanic, his 
competency was for the jury to decide. It is significant 
that the seller, who claims to have been present on July 8, 
1969, did not tell the investigator that Mr. Clark did not 
work on plaintiff’s automobile, or that Mr. Clark was not 
present in the station on that date. 


The Affidavit of Robert L. Miller, attached as an un- 


numbered page to Appellant’s Brief, was made on 
October 27, 1971 and has not been filed in the trial court 
or this Court, is not part of the Record and should not 
be considered. However, it is interesting to note that 
the investigator has talked to Mr. Clark by telephone 
“Casing a suitable pretext,’’ but Mr. Clark did not tell him 
he did not work on plaintiff’s automobile on July 8, 1969. 


This Court has previously decided a case in which a 
Motion under Bule 60 (b) was filed, wherein a losing party 
attempted to secure a new trial on the grounds of perjury 
and newly-discovered evidence. The trial judge in that 
case went farther than Judge Youngdahl and found that 
the new evidence “‘was of a character tending to impeach 
the testimony of a witness at the trial.”? He denied the 
Motion because he felt the testimony ‘‘was not likely to 
lead to a change in the result reached.’? In affirming, this 
Court stated, in Boomhower v. American Automobile In- 
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surance Company, 102 App. D. C. 144, 251 F. 2d 385 
(1958) : 

“We think the District Court did not abuse its dis- 
cretion. The evidence ¢an only doubtfully be described 
as newly-discovered: plaintiff-appellant could have 
taken the witness’ deposition or otherwise made 
timely discovery. Certainly the matter offered does 
not reach the gravity contemplated by the ‘any other 
reason justifying relief’ provision of Rule 60 (b).’? 


The Memorandum and Order filed by Judge Youngdahl 
in this case recites that he carefully reviewed the Affi- 
davits and the trial transcript and concluded that the 
so-called newly-discovered evidence did not ‘‘demonstrate 
fraud.”? (App. 4A). 


In Dowdy v. Hawfield, 88 U.S. App. D.C. 241, 189 F. 24 
637 (1951), this Court affirmed a dismissal of a Complaint 
by then District Judge Tamm, holding an attempt to prove 
perjury by witnesses was intrinsic fraud, not contem- 
plated by Rule 60 (b). The fraud upon the Court, ac- 
cording to the Supreme Court in United States v. Throck- 
morton, 98 U.S. 61, 25 L. Ed. 93 (1873) must be ‘extrinsic 
or collateral, to the matter tried by the first Court, and not 
to a fraud in the matter on which the decree was rendered.’? 


This Court has recognized the importance of the trial 
judge’s familiarity with the evidence and the manner in 
which the witnesses testified. See Philippine National Bank 
v. Kennedy, 111 U.S. App. D.C. 199, 295 F. 2d 544 (1961). 
Judge Youngdahl presided at the trial (which Appellant 
concedes was conducted without error), heard and observed 
the demeanor of the witnesses, considered the exhibits and 
instructed the jury. He concluded in his Memorandum and 
Order that the so-called newly-discovered evidence would 
not probably lead to judgment in plaintiff’s favor (App. 
3A). 


Judge Youngdahl’s Memorandum and Order considered 
the matter fully and his ruling complies with all of the 
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elements discussed in 7 Moore’s Federal Practice, 242, 
thus: 


‘If any real distinction can be drawn between the 
principles governing the type of evidence warranting 
relief under Rule 59, and that warranting relief un- 
der Rule 60(b)(2), the difference is one of degree, 
for 60(b)(2) may require a somewhat stronger show- 
ing than Rule 59 since it permits a more belated at- 
tack upon the finality of the judgment. The principles 
already discussed in connection with Rule 59 are, 
therefore, generally applicable here. And hence for 
relief to be granted under Rule 60(b) (2), the failure 
to produce the evidence at the trial must not have 
been caused by the moving party’s lack of due dili- 
gence. The evidence must be such as was not and could 
not by the exercise of diligence have been discovered 
in time to present in the original proceeding. It must 
be of such a material and controlling nature as would 
probably induce a different conclusion, and not merely 
cumulative, be admissible and credible; and must nor- 
mally be of greater importance than merely to con- 
tradict or impeach a witness.’’ 


CONCLUSION 


Appellant finds no fault with the original trial and does 
not contend Judge Youngdahl abused his discretion in de- 
nying the Motion for Relief. Appellee submits that the 
original judgment and the subsequent ruling by the trial 
court should be affirmed. 


Respectfully submitted, 


Denver H. Grasam 
Auseet HE. Bravur 
THomas H. Tarzorr 
Attorneys for Appellee 
1314 - 19th Street, N. W. 
Washington, D. C. 20036 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 71-1704 
and NO. 24,504 
(consolidated cases) 


——————— 
OL ACKERMAN, 


Appellant 


7s 


Appeals from the United States 
District Court for the District 


WILLIAM ALBERT ROSE of Columbia 


L'S SUNOCO SERVICE, 
Appellee 


BRIEF FOR APPELLANT 


Robert D. Powell 

SMITH & PEPPER United States Co * 
Montgomery Building for the District of aoe Ppeals 
Suite 700 ia Circurt 
1776 % Street, N.W. FILED. 

Washington, D.C. 20006 

Telephone: 202/296-0600 


oe 12 


Matha Geetious 


TABLE OF cbhrents 


Table of Cases and Other Authoriies. . 2... 2 2 ee ee ee ew ew 


, 
‘ 


Statement of Issues. . . 2... 2 eee 


Statement of the Case. ..... 


Argument. -- «e+ eee cece e 


oe ye wes: 


GONCI SION velvet oil cis oulcueil pacthemethchl oul of lchilctenionhehiet chiclveweiieieaeucite 


TABLE OF CASES AND OTHER AUTHORITIES CITED 


I. Cases 
* a. Atchison, Topeka, and Santa Fe 
Railway Co. v. Barrett, 246 F.2d 
846, 849 (9th Cir. 1957). ..... 


*b. Dausel v. Dausel, 195 F.2d 774, 
90 U.S.App.D.C. 275 (1952) 


*c. Helman, 288 F.2d 159, 109 
U.S.App.D.C. 375 (1961) 


II. Other Authorities 


a. Rule 60(b), Federal Rules of | 
Civil Procedure... . +2 -+-+ +e -e+-- -/3, 4, 5 and6 


b. Three Barron & Holtzoff (Wright ed.) 
§1323, p. 396, 397 


* Cases and other authorities chiefly relied on are marked by 
an asterisk. | 


THE UNITED STATES (COURT OF APPEALS 


\ 


Sol Ackerman, 
Apvellee 


vs. : Nos. 24502 and 71-1704 
E ; (consolidated cases) 
William Albert Rose T/A 
Al's Sunoco Sarvice, 
Appellee 


¢ 
BRIEF FOR APPELLANT 


STATEMENT OF ISSUES 
Whether the Honorable Luther Youngdahl, District Judge, 
committed clear error in Ggnying Appellant's Motion under 
Rule 60(b) of the Federal kules of Civil Procedure. 
° 
The instant case has not previously been before this Court. 


f 


STATEMENT ce THE CASE 
( 


Appellant filed a complaint in Civil Action 2684-69 in the United 
i 
States District Court for the District dt Columbia on September 22, 1969. 
e 
An answer was timely filed and a demand for jury trial was made. After 
some discovery, a jury trial before Hon. Luther W. Youngdahl took place 
on May 26-22, 1970. After hearing tHe evidence, the jury returned a 
verdict, finding for the defendant beldw, Respondent herein. (Tr. 123). 
Subsequent to the trial, after hearing the evidence of and seeing 
i 
Mr. James H. Clark (Tr. 67-80 Apbellant realized that this witness 
1/ In his complaint and at trial in Crvil Action No. 2684-69, Appellant 
claimed that he suffered injury in'a car accident due toa negligent 
brake repair at Resp@ndent's service station. James Clark was called 
@s an expert mechanic and testified under oath that he had recommended 


extensive repair to Appellant's brakes, but was not authorized to do the 
repairs. t 


Sc 


had not been present at any time during the repair work in question. 
WeeA// 


Appellant undertook to locate Mr. Clark as soon as he was able, and in 
| 


order to preserve his rights, filed for appeal from the judgment in Respondent's 
| 
| 
favor. 
| 
Appellant, through diligent effort was able to locate Respondent's 


| 
payroll records and discerned that there was support therein for his contention 
that Mr. Clark was not present at Respondent's establishment at the time 
the repair work was done on his car. (See Affidavit of Robert L. Miller, 


attached as Attachment A to Appellant's Motion For Relief From Jury Verdict, 
| 
| 
filed in Civil Action No. 2684-693, Appendix, p.13A). Appellant was not able, 


| 
however, to locate Mr. Clark. Appellant moved before Judgé Youngdahl to 
| 


reopen the record under FRCP Rule 60(b) on June 1, 1971. Said motion was 
| 


denied on June 22, 1971, Appellant, acting pro se, filed an appeal from this 
decision on June 22, 1971. This appeal, as well as the appeal in the main 
case, are consolidated before the Court by virtue of its Order of October 7, 1971. 


Appellant has been continuously attempting to uncover the true story 
i 


behind the testimony of the witness, James H. Clark. He has recently located 


| 

Mr. Clark, and Mr. Clark has been interviewed by an investigator (See Affidavit 
| 
| 

attached). Mr. Clark has now been located, and it appears/that his employment 


| 

records are in the hands of his attorney. | 

SS | 

2/ Appellant at the time of the trial of the action was severely disabled, 
said disability lasting for some time thereafter. In fact, Appellant is 
still in pain, and cannot walk without the use of a cane. Fora des- 
cription of his condition, the Court is respectfully directed to his 
affidavit attached to Appellant's Motion For Relief under Rule 60(b) as 
Attachment B, included herein as Appendix p.15A ‘ 


It is Appellant's position that the presentation of the testimony of 
o 
Mr. Clark was a misrepresentation to t&e Court, and that a strict inter- 


pretation of Rule 60(b) in this case would be unjust. Appellant is hard 


. 


‘ 
pressed to fault the original trial of thi$ action, inasmuch as it involved 


primarily factual questions that were resolved by the jury. However, it is 
submitted that clear error was committe? by his Honor Judge Youngdahl in 
his refusal to reopen the record for the purpose of receiving evidence re- 


garding James H. Clark. 


ARGUMENT 


The Court below, in its Memczandum and Order, found that a motion 
under Rule 60(5) would not lie herein on the ground that the material sought 
to be introduced by Appellant involved &vidence which, through due diligence, 
+ 


could have been discovered in time fora motion for a new trial under Rule 59(b). 
In fact, the Court states that Seca tite ease and speed with which Plaintiff 
located the information he claims is correct demonstrates that with the exercise 
of reasonable diligence they could have been found prior to trial." (App. p.2A, 
Memorandum and Order, p. 31). The Court found that other considerations 
need not be reached but gratiutiously offered the opinion that the other require- 
ments of Rule 60(b) had not been met. 

First, it is suggested that the Court erred in finding that the material 


sought to be introduced in the reopened record could have been discovered 


prior to trial. Appellant was a sick and injured individual prior to trial. He 
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could not play a personal role in the trial of the action. It is true that the 


name "James H. Clark" \vas referred to in pre-trial discovery, but it was 
i 
not until Appellant was confronted with Mr. Clark at trial that/he realized 


| 
that he had never seen this individual before. Therefore, the name James H. 


Clark meant nothing to him. Discovery was no help at this point. With 


respect to follow-up during trial, as a practical matter, how many courts 
would permit a continuance mid-trial to permit discovery on the employment 


: | 
record of a witness. | 
i 
| 


While it is true that Appellant heard the testimony of Mr. Clark at 


| 
the trial, with respect to the filing of a Rule 59 motion, it is submitted that 
| 


Appellant did not recover sufficiently from his injuries so that/a timely 
motion under this rule could be filed. The Court's allusion t0 the ease in 
which Appellant located the information relative to Mr. Clark is uninformed. 
It was neither easy nor inexpensive to discover information with regard to 
Mr. Clark. It may have been easy for a well man, with considerable affluence, 
but Appellant, sick, injured, and in financial difficulty, cannot be said to 
have had an easy time in developing this information. | 

Rule 60(b), it has been said, should be literally construed. Atchison, 
Topeka and Santa Fe Railway Co. v. Barrett, 246 F.2d 846, bis (9th Cir. 1957). 
Also see Dasuel v. Dasuel, 195 F.2d 744 90 U.S. App. D. c, 275 (D.C. Cir. 


1952), and Helman, 288 F.2d 159 (D.C. Cir. 1961). We make no further 


attempt at recourse to case law, inasmuch as we are aware that there is virtually 


Si 
no precedent in this area for what we are requesting. This Court has been 
known to have made novel and unprecedented decisions in the past, and we 


' 
are asking, on the: strength of the eqyities in this case, for such a decision 


now. The court is urged, on the stregth of the perserverance of Appellant 


t 
and the current availability of Mr. Clark through his diligence, to reverse 
¢ 


Judge Youngdah! on the motion relative to Rule 60(b) so that a full and fair 
exposition of the matter may be had. ‘To do otherwise would be to acquiesce 
to a possible perpetration of fraud on the Court, and to deny Appellant the 


opportunity full compensation for a wyorg now compounded by such misrepre- 
sentation. It would be unduly harsh corel unjust to penalize a sick and injured 
individual by an affirmance herein. 
CONCLUSION 

Rule 60(b), the fraud and misrepresentation section, and its pre- 
decessor writs are and were intended to provide relief for parties falling 
victim to unscrupulous witnesses who would deny their oath. In the name of 
practicality, the courts have whittled away these initial attempts at providing 

3 

such relief to wronged parties in the name of finality in ee Court 
below was no doubt motivated by this consideration in its decision. Yet the 
very purpose of the rule is belied by such considerations. A good and useful 


rule, intended to provide the Court and parties before it withrdief from fraudu- 


lent practices, falls because of crowded dockets, too few judges, government 


3 / See 3 Baron & Holtzoff,§1223,p. 396, 397. 
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attorneys, other employees, or other social problems. We are witnessing 
the piece by piece dismantling of our institutions, and the decision below, 


while representing only a small sliver from the mantlepiece, is nontheless 


a significant contribution to its destruction. It has been said by far more 
eloquent and much more militant people, but we would like to say it again, 
that if our nation is to surve with institutions as originally conceived intact, 
we cannot afford to allow the diminution of processes created to provide 


protection from fraud in our courts. Interpretations of Rule 60(b) to date 


have accomplished major inroads toward this undesirable end, and we urge 


that it be ended here. Therefore, we urge that the decisions!below in both 


| 
actions be reversed, and the record be reopened for the taking of additional 


evidence. 


Respectfully submitted, 


| 
Robert D. Powell | 
Attorney for Appellant 


SMITH & PEPPER 

1776 K Street, N.W. 
Montgomery Building 
Suite 700 

Washington, D. C. 20006 
Telephone: 202/296-0600 


AFFIDAVIT OF 


ROBERT L. MILLER 


I, Robert L. Miller, affirm that to the best of my knowledge, 
information, and belief, the following information is true. 


I am currently employed by Associated Investigators, #1 Thomas 
Circle, NW, Washington, D.C., and have been so employed for one (1) 
year as a private investigator. My employer was retained by Sol Acker- 
man to locate and interview one James Clark. 


On or about October 20, 1971, I contacted James Clark telephoni- 
caily at his current place of employment: R. Roane's Esso Service Center, 
264 Missouri Avenue, NW, Washington, D.C. Using a suitable pretext, 
I inquired as to the location of his employment records as of the time he 
was employed by Al's Sunoco. Mr. Clark informed me that all of his em- 
ployment records are now in the hands of his attorneys, Childs & Ridley, 
1028 Connecticut Avenue, NW, Washington, D.C., and that none of such 
records are in his personal possession. 


Robert L. Miller 


Affirmed and subscribed before me 
this 27th day of October, 1971 


Vice rt ly Phe Lig ice 
Notary Public 
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CERTIFICATE OF SERVICE | 
| 

I, Robert D. Powell, hereby certify that I have this 27th day of 
October, 1971, mailed a true copy of the foregoing "Brief for Appellant" 


by certified mail, postage prepaid, to: 


Denver Graham, Esquire 
1314 19th Street, NW 
Washington, D. C. 


Robert D. Powell 
Attorney for Appellan! 


